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counterstatement of the case 

The interpolation of extraneous issues, and much legal argu¬ 
ment in the appellant’s statement, requires this counterstate¬ 
ment of the case. 

By its second amended complaint the Fulton Iron Company, 
the lowest bidder, seeks to enjoin the appellee as War Assets 
Administrator from transferring title to an industrial plant 
owned by the Government, to the Missouri-Illinois Furnaces, 
Inc., under an agreement based on a letter of intent duly exe¬ 
cuted by the parties on October 29, 1947. The Missouri- 
Illinois Furnaces, Inc., was the highest bidder for the property. 

Briefly, the underlying facts are these: 

Situated on a tract of land totaling more than 210 acres at 
Granite City, Ill., was an industrial plant which comprised two 
blast furnaces, and a battery of byproduct ovens producing 
coke and related products for use in the manufacture of pig iron 
(Appellant’s App. 32) . l These facilities described as “Plancor 

1 Tlie appellant’s appendix will hereinafter be referred to as the Record. 

(1) 
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438” were owned by the Government and were operated under 
a lease with the Government by Koppers Co., Inc. 

Following an invitation for purchase proposals issued by the 
War Assets Administration, as disposal agency for this Govern¬ 
ment property, on September 13,1947 (R. 28), three purchase 
proposals were received. In amount they were as follows: 


Missouri-Illinois Furnaces. Inc_$3,255,000 

Tucker Corporation_ 2,751,000 

Fulton Iron Company- 2,750,000 


The invitation to prospective bidders contained a brochure 
of the property and a lengthy Formula for Acceptable Pro¬ 
posals. The Formula stated that the minimum purchase price 
was $2,250,000, and set forth a great number of terms and con¬ 
ditions that the purchase proposal should meet with respect 
to payment, use of the plant and distribution of its product, 
nature of title to be conveyed, obligations to be assumed from 
the lessee, clearance by the Department of Justice that the 
proposed disposal does not violate the Antitrust Laws, com¬ 
pliance with Regulation No. 5 of the War Assets Adminis¬ 
tration, and any other consistent additional conditions that the 
bidder may propose (R. 28-31).- The prospective proposer 
was also asked to submit a detailed statement of information 
concerning the number of employees, the nature of its organi¬ 
zation, as well as a detailed financial and corporate picture. 

The purchase proposal of the Missouri-Illinois Furnaces, 
Inc., was accepted by the War Assets Administration subject 
to the conditions set forth in a letter of intent dated October 
29, 1947. This letter of intent with the conditions therein 
imposed was in turn accepted by the Missouri-Illinois Fur¬ 
naces, Inc., on the same day (R. 41). 

Under the terms of this agreement, the purchaser agreed to 
pay to the seller a total consideration of $3,255,000, of which 
20 percent was to be paid as a minimum down payment and 
the remainder of the purchase price was to be paid by install¬ 
ments with interest over a maximum period of ten years com¬ 
mencing three months after closing. The contract also pro¬ 
vided that the taxes be pro-rated; that agreements be executed 
between the lessee and the purchaser with respect to the re- 
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lease of certain obligations which War Assets Administration 
had with the lessee; that an agreement be executed by the 
Koppers Co. and Hanna Coal and Ore Corp. guaranteeing the 
unpaid balance of the purchase money (R. 43-44). 3 The con¬ 
tract further provided that “upon acceptance of this letter of 
intent and receipt of $651,000 (representing the down pay¬ 
ment), Seller shall transfer possession of the facilities to Pur¬ 
chaser effective as of Midnight October 31,1947, which shall be 
the effective date of sale. From and after effective date of sale, 
Purchaser will be responsible for the property solely and 
assume all losses and will hold the Seller harmless from any 
and all liabilities arising out of the use and occupancy of said 
premises” (R. 44). 

The provision contained in the proposal of Missouri-Illinois 
that title was to be transferred by December 31,1947, otherwise 
its purchase price shall be refunded and all rights and obliga¬ 
tions under its proposal would be null and void, was rejected 
by the War Assets Administration in its letter of intent. In its 
stead the agreement of October 29, 1947, provided that “com¬ 
plete title to the Plancor property is to be conveyed by quit¬ 
claim deed, and if necessary, in addition thereto a bill of sale, 
on a date to be mutually agreed upon, not later than sixty (60) 
days after clearance by the Department of Justice, unless such 
time limitation is extended by mutual consent” (R. 42). 

Under the terms of the agreement as set forth in the letter 
of. intent, the purchaser agreed among other conditions not to 
sell or lease the same within a period of two years from the date 
of the completed transaction without first obtaining the writ¬ 
ten authorization of the seller to such sale or lease (R. 46). The 
agreement was made subject to the following conditions: 

1. Compliance with the requirements of War Assets Admin¬ 
istration Regulation 5, including amendments thereto. 

2. Clearance by the Department of Justice that the proposed 
sale is not violative of the Antitrust Laws of the United States. 

3. Any other legal requirements deemed necessary by the 
Real Property Division, Office of the General Counsel. 

1 The appropriate executed agreements of the Koppers Co., Inc. and 
Hanna Coal and Ore Corporation were attached. (R. 48, 49.) 
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The agreement also contained other terms and conditions 
not here relevant. In closing, the agreement provided: 

The sale of the entire facilities of plancor 438 is ap¬ 
proved on the terms above stipulated only, which terms 
and conditions exclusively govern the entire commit¬ 
ment of War Assets Administrator. 

The proposed sale was then submitted to the Department of 
Justice for an opinion as to its effect on the Antitrust Laws as 
provided in Section 20 of the Surplus Property Act of 1944 
(50 U. S. C. App. Sec. 1629). Missouri-Illinois Furnaces, Inc., 
was an Illinois corporation whose capital stock was owned 
jointly in equal shares by Koppers Co., Inc., and Hanna Coal 
and Ore Corporation. On January 14.1948, the company wrote 
to the War Assets Administration stating that Koppers Co., 
Inc., had agreed to purchase all of the stock of Missouri-Illinois 
Furnaces, Inc., owned by Hanna Coal and Ore Corporation, 
effective as of the close of business on January 31, 1948. It 
further stated that the Koppers Co. would assume the obliga¬ 
tions of the Hanna Coal and Ore Corporation and guarantee 
the full amount of the mortgage debt of the Missouri-Illinois 
Furnaces, Inc. (R. 23, 24). In reply, the War Assets Admin¬ 
istration stated: 

The proposed modification respecting the change of 
stock ownership is regarded as a matter within your 
exclusive province to which this Administration has no 
objection. The modification to a guarantee by Koppers 
Company, Inc., alone, as well as the proposed transfer 
of the property after January 31, 1948, from Missouri- 
Illinois Furnaces, Inc. are considered matters which do 
not substantially affect the purchase proposal of your 
corporation and the award of this administration 
thereon. Accordingly, you are advised that such modi¬ 
fications are unobjectionable to this Administration 
(R. 25). 

On the basis of this exchange of letters and after reviewing 
the memoranda submitted with respect to the proposed sale, on 
January 15, 1948, the Acting Assistant Attorney General in a 
letter to the War Assets Administration stated that— 
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we would not Tegard consummation of the proposed 
sale to the Missouri-Illinois Furnaces, Inc., as a wholly 
owned subsidiary of the Hoppers Company, Inc. to be 
a violation of the Antitrust Laws (R. 26, 27). 

f * ' • 

>, . ' • j * • * •» -■>. 

Before the completion of the transfer of the title papers 
under the agreement of October 29,1947, the Fulton Iron Com¬ 
pany filed its complaint in the District Court on February 2 , 
1948, to enjoin the War Assets Administrator from completing 
the transfer (R. 57). In the main, the appellant contended 
that the transfer of title to the Missouri-Illinois was unauthor¬ 
ized by the Surplus Property Act, the Antitrust Laws, and 
Regulation 5 of the War Assets Administration (12 F. R. 7423, 
7669). With the filing of the second amended complaint, its 
contentions narrowed down to the following: 

The submission of a purchase proposal to the War Assets 
Administration pursuant to the latter’s invitation which con¬ 
tained a provision in the Formula for Acceptable Proposals 
reading “compliance with the requirements of War Assets Ad¬ 
ministration Regulation No. 5, including amendments thereto” 
(R. 29), established the legal right of the bidder to contest the 
sale of the property to any other bidder if the Regulation was 
violated. The appellant then asserted that the Regulation was 
violated in that during the consideration of the bids, the War 
Assets Administration changed the fair value of the property in 
an intra-agency memorandum from $2,500,000 to $3,250,000; 
which resulted in the Government being unable to obtain from 
the plaintiff as well as the Tucker Corporation the fair value as 
set on October 10,1947” (R. 3). 

This contention is based on these facts. On March 29,1947, 
Brassert & Company, Engineering specialists of the Iron and 
Steel Industry, at the request of the War Assets Administra¬ 
tion, made a detailed study of the facilities comprising Plancor 
438 and submitted a report estimating the fair value of the 
property at $2,520,000 (R. 33). The Appraisal Division of the 
War Assets Administration, in an intra-agency memorandum 
to the Real Property Review Board, estimated the fair value 
of the property at $3,250,000, because of the abnormal demand 
presently existing for pig iron and the possibility of large profits 
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accruing to a purchaser who took immediate possession of the 
facilities (R. 33). 

Because of the difficulties encountered in disposing of this 
property during the interim, on September 6, 1947, the Ap¬ 
praisal Division, in-a memorandum to the Real Property Re¬ 
view Board, summarized the various values and estimates pre¬ 
viously submitted and concluded that “the minimum Fair Value 
of the plancor should not be less than $2,500,000” (R. 33, 
34). As pointed out above, the invitation for purchase pro¬ 
posals without reference to the fair value or intrinsic worth 
of the property, fixed the minimum purchase price at 
$2,225,000. 

On October 10,1947, in an intra-agency memorandum by the 
Appraisal Division to the Real Property Review Board, two 
fair value estimates were set forth without comment in the 
following fashion. 

Summary of Values: 

Actual Cost 1 : Land and land improvements, $62,563.71; buildings and 
structures, $2,645318.07; machinery and equipment, $5,873,900.05; tools and 


auto, $15,165.91; total $8,096,948. 

Physical Depreciated Replacement Value-$5,757,000 

Less Excess Facilities_ 512,000 


Reduced Physical Value- 5,245,000 

Commercial Value_ 2,135,000 

Average- 3,690,000 

Less Cost of Improvement Program_ 1,170,000 

Fair Value 2 _ 2,520,000 

Fair Value*_ 3,250,000 


1 Actual Cost—Factual Appendix RFC as of December 31,1946. 

■Fair Value—Brassert & Company Appraisal—March 1947 Page 30. 

* Fair Value—Determined by WAA Engineer's Report dated March 28, 1947. 

Asserting that this constituted a change in fair value and 
thereby disqualified their bid, the appellant points to par. 
8305.1 (6) and par. 8305.3 (a), as well as par. 8305.19 (a) (Ap¬ 
pendix 49-52). The latter paragraph reads in full as follows: 

§ 8305.19 Acceptance of offers. —(a) General .—The 
disposal agency shall allow a reasonable period of time 
within which the successful bidder shall consummate the 
transaction and shall notify the successful bidder of the 

\ 
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period allowed. Offers from priority holders at their 
respective established considerations shall be accepted 
in the order of their priority. If there are several ac¬ 
ceptable offers at the same price or consideration from 
offerors in the same priority group or from nonpriority 
offerors, the offer to be accepted from that group shall 
- be selected as provided in paragraph (c) of this section. 
In evaluating offers, the disposal agency shall he guided 
by all of the applicable objectives of the act. In addi¬ 
tion, due consideration shall be given to the offers of 
nonprofit institutions and such offers shall be carefully 
considered, bearing in mind the nature of the nonprofit 
institution and the use to which it proposes to put the 
property. Disposal agencies may reject any offer which 
is below the fair value of the property other than an offer 
from a priority holder for the maximum consideration 
established for a transfer to such a priority holder. 
When a veteran, the spouse and children of a deceased 
serviceman, or an owner-operator has made an offer 
for more than one unit, only one of the offers of such 
offeror shall be accepted. No disposal shall be made at 
a price which is more than twenty-five (25) per centum 
below the established fair value until such disposal has 
been reviewed and approved by the Administration, un¬ 
less that price or consideration is the maximum price or 
consideration which may be charged the purchaser. 
[Italics supplied.] 

Appellant’s entire stress is based, therefore, on the following 
assumption that by the alleged increase in the fair value esti¬ 
mate the War Assets Administrator placed himself in the posi¬ 
tion where he could refuse to consider appellant’s purchase pro¬ 
posal under the above quoted regulation. 3 It is significant 
that appellant does not allege, and on the facts and under the 
law and regulations cannot allege that the Administrator re¬ 
jected his proposal or refused to consider his proposal on that 
ground. 

* Concededly, the Fulton purchase proposal was less than 25% below any 
of the fair value estimates. 



TJie second contention is that because Missouri-Illinois Fur¬ 
naces, Inc., in its purchase proposal had inserted the provision 
that title was to be transferred by December 31, 1947, other¬ 
wise its purchase fund shall be refunded and all rights and 
obligations under its proposal would be null and void, although 
expressly rejected by the War Assets Administration in its 
letter of intent which was accepted by Missouri-Illinois on 
October 29, 1947; the proposal provision, long since disap¬ 
proved, prevents the completion of the sale to Missouri-Illinois 
because title was not transferred by that date. Such action, 
appellant asserts, would violate the terms of Regulation 5, par. 
8305.19 (d). This paragraph reads as follows: 

(d) Notice to unsuccessful bidders; nonperformance 
by successful bidder .—When an offer for surplus real 
property ha6 been accepted, the disposal agency shall 
notify the unsuccessful bidders of such acceptance and 
return their deposits, if any, to them. If the successful 
bidder fails to complete the transaction, the disposal 
agency shall promptly notify by mail all those who made 
unsuccessful offers during the priority period or any 
time allowed thereafter that if they renew their offers 
within fifteen (15) days from the date of mailing of the 
notice they will be reconsidered on the same basis on 
which they would have been considered had the offer 
accepted not been received in the first instance. 

Appellee thereby concludes that the War Assets Administra¬ 
tion could not carry out its agreement of October 29, 1947, but 
should renegotiate with the Fulton Iron Company, the 
appellant. 

The appellant further contended that the opinion of the 
Assistant Attorney General that the transaction would not 
violate the Antitrust Laws, did not comply with Section 20 of 
the Surplus Property Act. 

The War Assets Administrator, opposing the application for 
preliminary injunction, filed a motion to dismiss the second 
amended complaint to which was attached a certified copy of 
the agreement to sell to Missouri-Illinois Furnaces, Inc. with 
its exhibits. The appellee urged as grounds for dismissal that 
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(1)) the complaint failed to state a claim against- defendant- 
upon which, relief can: be granted) (2); the plaintiff; had) no 
standing to sue, and (3) the court lacks^ jurisdiction; of the 
subject matter of the action in that this is a suit) against? the; 
United States to which the United States has not consented 
(it. 39-40). 

On March 11,1948, the court entered an order dismissingrtbe 
complaint and denied on the following) day plaintiff's motions 
for rehearing and for an injunction pending appeal:(-ft. 54*-55 ).l 

This court, after a hearing, upon application of the appellant;, 
granted an injunction pending appeal and advanced:the?case 
for early argument. 

STATUTE AND REGULATIONS INVOLVED 

/ 

The applicable provisions of the Surplus Property Act of: 
1944, not contained in the brief of the appellant^ are set forth' 
in the appendix. 

Pertinent provisions of War Assets Administration Regula¬ 
tions 5 are also set forth in the appendix. 

SUMMARY OF ARGUMENT 

r 

In order to establish a standing to sue, appellant must; 
demonstrate that it possesses a specific private ■ right (as-dis¬ 
tinguished from its right as a member of- the general public) ; in 
connection with the property that is,the subject matter of this 
suit. No- such private right of appellant has, been- infringed, 
either at common law, or by virtue of a specific statutory grants 
or under the regulations of the War Assets Administration. 

Firstly, it is clear that appellant has : demonstrated no in¬ 
fringement of any right. A proposal to; purchase, no. matter 
how long or how tenaciously held) forth; creates no right in the- 
proposer or offeror, and the offeror cannot object to the disposi¬ 
tion made of the property. 

Secondly, the appellant has no statutory right to cpmplam-of 
the disposal made of this property. Section 29- of the Surplus; 
Property Act of 1944- (50 U. S. G. App. 1629), which provides 
that the Attorney General advise the War Assets Administra- 


/ 




tor, in cases involving surplus property worth SI million or 
more, whether the proposed disposal will violate the antitrust 
laws grants no rights to appellant who submitted the proposal 
lowest in amount. 

Under the doctrine of Perkins v. Lukens Steel Co., 310 U. S. 
113, and similar cases, appellant must demonstrate that this 
section grants to it a specific private right; else appellant is in 
no different position than any member of the general public. 
It is clear on the face of this statute that it extends no special 
protection to persons submitting proposals to purchase surplus 
property; it is rather a guide and standard for Government 
action. It is not incumbent upon appellant to enforce the 
antitrust laws. That duty is vested iri the designated Gov¬ 
ernment officials. In any event. Section 20 has been fully com¬ 
plied with, since by letter dated January 15,1948, the Attorney 
General, by duly authorized assistant, approved the transfer of 
this property to Missouri-Illinois Furnaces, Inc. 

Thirdly, appellant has established no right by virtue of the 
regulations of the War Assets Administration. These regula¬ 
tions do not detract from the discretion vested in the Admin¬ 
istrator by the statute in the disposal of surplus property. 
Indeed, the regulations specifically reserve power in the 
Administrator to make exceptions at will (Sec. 8305.28), and 
it is indisputable that the Administrator can reject any new 
proposal. These reserved powers necessarily include the power 
to refuse to entertain purchase proposals. Erie Coal & Coke 
Corp. v. United States, 266 U. S. 518. 

In any case, the regulations were not violated by the Ad¬ 
ministrator. The appellant’s contention that the “fair value” 
of the property determined by the Administration was revised 
upward after submission of purchase proposals, and that ap¬ 
pellant’s proposal was thereby disqualified, is patently without 
merit. Section 8305.13 (a) of the regulations provides: 
“* * * the disposal agency shall * * # establish the 
fair value of the property assigned to it for disposition” and 
Section 8305.18 (a) provides that “* * * the price to be 
charged priority purchasers shall be the fair value of the prop¬ 
erty * * These sections, read in the context of the 


regulations as a whole, indicate that the purpose of establish¬ 
ing a “fair value” is to determine the price to he charged to 
priority purchasers (which appellant is not), since priority pur¬ 
chasers do not compete with the general public. Aside from 
this purpose the.“fair value”, being nothing more than an ap¬ 
praisal of the property, served merely as information, and was 
in no way binding on the Administrator in considering pro¬ 
posals. This is emphasized by Section 8305.19, which provides 
that disposal agencies “may reject any offer below fair value”— 
a permissive authority which is merely repetitive of the Ad¬ 
ministrator’s statutory authority." This section also specifi¬ 
cally provides for the disposal of property at more than 25 
percent below fair value, again indicating that “fair value” 
could not disqualify a proposal. The invitation for purchase 
proposals itself stated that the minimum purchase price was 
$2,225,000 a sum below the established fair value, and a clear 
statement that the Administrator did not require the proposals 
to meet the “fair value” figure. 

Further, examination of the record demonstrates that, as 
a matter of fact, the “fair value” figure was not altered. The 
document upon which appellant relies (R. 35) was merely 
a memorandum reciting the history of the property, including 
a summary of appraisals that had been made, and did not 
purport to establish a new “fair value”. This document was 
solely for purposes of furnishing information for internal use 
of the War Assets Administration, and cannot be objected to 
by appellant. 

Section 8305.19 (d) of the regulations confers no right on 
appellant. This section provides: 

If the successful bidder fails to complete the transac¬ 
tion, the disposal agency shall promptly notify by mail 
all those who made unsuccessful offers during the prior¬ 
ity period or any time allowed thereafter, that if they 
& renew their offers within fifteen days * * * they 
will be reconsidered on the same basis on which they 
would have been considered had the offer accepted not 
been received in the first instance. 

Again, it is apparent that this regulation was intended for 
priority holders only. Further, appellant does not seek to 




have its bid reconsidered on the same basis, but.has requested 
to submit a new and higher bid. Also, the regulation outlines 
a procedure for the agency’s convenience and, does not vest 
rights in the proposers, since the Administrator has authority 
to reject any resubmitted offer forthwith. 

These considerations aside, the. regulation has been fully 
complied with, for the successful bidder has not failed to com r 
plete the transaction. The War Assets Administration has 
entered into a valid contract with Missouri-Illinois Furnaces, 
Inc., pursuant to the. invitation for purchase proposals and the 
proposal of Missouri-Illinois. On October 29, 1947, prior to 
the December SI deadline, the War Assets Administration is¬ 
sued a letter of intent which was accepted by Missouri-Illinois, 
and which constituted the executed contract of sale between 
the parties, merging the purchase proposal, and reciting that its 
terms “exclusively govern the entire commitment of the 
* * * Administrator.” The contract of October 29, 1947, 
required that the date for transfer of title be “60. days after 
clearance by the Department of Justice unless such time limi¬ 
tation is extended by mutual consent” (R. 42). The date:has 
been continuously extended as a result of this suit. There was, 
therefore, no lapse in the transaction between War Assets Ad¬ 
ministration and Missouri-Illinois. 

The transfer of 50 percent of the stock ownership of Missouri- 
Illinois Furnaces, Inc., did not change the identity of the cor¬ 
poration, and in any event, did not occur until long after the 
purchase proposal had been executed by acceptance of the 
letter of intent and with the. approval of the War Assets Ad¬ 
ministrator as required by its terms. Accordingly, the bid of 
Missouri-Illinois did not fail; to the contrary, that corpora¬ 
tion has been continuously ready and able to fulfill its com¬ 
mitment to War Assets Administration, and has only been pre¬ 
vented from doing so by the pendency of this litigation. 

II 

In this action for, an. injunction brought against, the War 
Assets Administrator, the appellant seeks to control the func¬ 
tions of an officer of the United.States.under the Surplus Prop¬ 
erty Act of 1944, as amended. In effect, the appellant seeks 
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to control the exercise of discretion in the disposal of surplus 
property of the United States vested in the Administrator 
charged with the necessity of construing the statute, ascertain¬ 
ing the facts in a complex specialized field, and after making 
a determination, entering into a contract of sale disposing of 
surplus property of the United States. Courts will not issue 
an injunction to control the exercise of such discretion. Wil¬ 
bur v. United States, 281 U. S. 206, Calf Leather Tanners' As¬ 
sociation v. Morgenthau, 65 App. D. C. 93, 80 F. (2d) 536. 
Interference in such a case would be to interfere with the func¬ 
tions of Government. Perkins v. Lukens Steel Co., 310 U. S. 
113. 

Appellant cannot, as it seeks to do, have the court substitute 
its judgment for that of the Secretary as to the wisdom of sell¬ 
ing an industrial plant owned by the United States to the high¬ 
est purchaser. * 

m 

The United States is an indispensable party to this proceed¬ 
ing, since appellant seeks to control the disposal of property 
owned by the United States. Minnesota v. Hitchcock, 185 
U. S. 373, 387. This is not like Land v. Dollar, 330 U. S. 731, 
or Domestic awl Foreign Commerce Corp. v. Littlejohn (App. 
D. C., 1947), 165 F. (2d) 235, cases where if the plaintiff’s 
allegations were sustained it follows that the Government offi¬ 
cer is withholding property belonging to the plaintiff. Instead, 
as in Mine Safety Co. v. Forrestal, 326 U. S. 371, no claim 
is made of threatened trespass against property of the plaintiff. 

As in Goldberg v. Daniels, 231U. S. 218, so here, the United 
States is an indispensable party to this suit seeking to enjoin 
the sale of its property. 

ARGUMENT 

I 

Appellant has no standing to sue, since it has no legal right 
which is denied or injured by the action of which it com¬ 
plains 

It is fundamental law that the appellant in order to contest 
the validity of the action taken by the Administrator must 
show “that such conduct * * * invades * * * apri- 
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vate substantive legally protected interest. * * *; such in¬ 
vaded interest must be either of a ‘recognized’ character, at 
‘common law’ or a substantive private legally protected interest 
created by statute. In other words, unless the citizen first 
shows that, if the defendant were a private person having no 
official status, the particular defendant’s conduct or threatened 
conduct would give rise to a cause of action against him by that 
particular citizen, the court cannot consider whether the de¬ 
fendant officer’s conduct is or is not authorized by statute; for 
the statute comes into the case, if at all, only by way of a 
defense or of justification for acts of the defendant which would 
be unlawful as against the plaintiff unless the defendant had 
official authority, conferred upon him by the statute, to do 
those acts. Unless, then, the citizen first shows that some sub¬ 
stantive private legally protected interest possessed by him 
has been invaded or is threatened with invasion by the defend¬ 
ant officer thus regarded as a private person, the suit must fail 
for want of a justiciable controversy, it being then merely a 
request for a forbidden advisory opinion. That the plaintiff 
shows financial loss on his part resulting from unlawful official 
conduct is not alone sufficient, for such a loss, absent any such 
invasion of the plaintiff’s private substantive legally protected 
interest, is damnum absque injuria.” Associated Industries 
v. I ekes (C. C. A. 2d, 1943), 134 F. (2d) 694, 700-701. 

• Accordingly, in order to maintain this action, appellant must 
demonstrate that it possesses a private right, in the nature of a 
property right or a contract right with the United States, or a 
legal interest in the property that is the subject matter of this 
suit, arising either under the common law, or by virtue of a * 
specific statutory grant of private right. It is the Govern¬ 
ment’s view that appellant has no such private right, and that 
an examination of each of these grounds clearly demonstrates 
appellant lacks any right recognized by the courts. 

In the language of the Supreme Court— 

that the complaining companies lack standing to sue 
does not rest upon a mere, formality. We rest it upon 
reasons deeply rooted in the constitutional divisions of 
authority in our system of Government and the im- 
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propriety of judicial interpretations of law at the In¬ 
stance of those who show no more than a mere possible 
injury to the public. Perkins v. Lukens Steel Co., 310 
U. S. 113, 132. 

A. The appellant has no legally recognized right at common law 

Following two previous invitations for purchase proposals 
for this industrial plant, which induced no acceptable proposals, 
the War Assets Administration on September 13, 1947, issued 
to interested parties an invitation for purchase proposals (R. 
27). By its terms, appellant and others were “invited to sub¬ 
mit a proposal in accordance with the terms and conditions and 
information requested in the enclosed Formula.” The invita¬ 
tion stated that “War Assets Administration will make sale of 
this property to the bidder whose purchase proposal (a) meets 
and/or betters the terms and conditions of this Formula * * * 
on a competitive basis and (b) best meets the objectives of the 
Surplus Property Act.” 

The Formula set forth in considerable detail the various 
terms and conditions of the prospective sale required by the 
War Assets Administration. Among these, it should be noted, 
Part I (a) stipulated that the minimum purchase price shall be 
$2,250,000. I (b) and (c) provided for the time and amounts 
of payment of the purchase price, and I (d) qualified the fore-, 
going by stipulating for “Additional terms, if any, proposed 
bybidder” (R.29). 

Part II sets forth the date upon which purchase proposals 
must be submitted; that purchaser must assume the obligation 
of War Assets Administration to Hoppers Company, the lessee ; 
the date upon which purchaser would take possession of the 
property; and other requirements. Subparagraph 5 of Part 
II provides: “Delivery of title shall be on a date to be mutually 
agreed upon. The Government shall have no further financial 
obligation with regard to the subject property of any nature 
whatsoever, upon acceptance of letter of intent.” Subpara¬ 
graph 9 of this title provided for “Clearance by the Depart¬ 
ment of Justice that the proposed disposal is not violative of 
the antitrust laws of the United States,” and subparagraph 11 
provided for “Additional consistent conditions, if any, pro- 
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posed by bidder ” Part III of the Formula required the bid¬ 
ders to submit certain specified and detailed information. 

There can be no dispute that the meaning and legal effect 
of this communication was only to invite the submission of 
proposals for this property, the War Assets Administration 
delineating certain information and minimum requirements to 
be contained in such proposals, and, at the same time, specifi¬ 
cally providing for additional conditions to be added by the 
prospective bidder to the terms of its proposal. 

■ On October 6,1947, three proposals had been submitted, all 
of which were in accord with the terms of the invitation. Ap¬ 
pellant’s proposal was lowest; that of Missouri-Illinois Fur¬ 
naces, Inc., was highest. The War Assets Administration did 
not and has not accepted the proposal of the appellant. Sub¬ 
sequent to October 6, 1947, the War Assets Administration 
entered into, as contended by the Government, a valid contract 
of sale of this property to the Missouri-Illinois Furnaces, Inc. 
The appellant contends that the transaction between the War 
Assets Administration and Missouri-Illinois Furnaces did not 
comprise a valid or binding contract of sale, and challenges the 
right of the Government to transfer title of this property to 
Missouri-Illinois Furnaces. 

Based on these circumstances, and omitting, for the moment, 
consideration of the effect of the statute and regulations, it is 
dear that appellant has demonstrated no infringement of any 
right known to the common law. There is no need to elaborate 
on the basic principle that an offer to purchase, no matter how 
long or how tenaciously held forth, creates no right in the of¬ 
feror, and that the offeror cannot object to the disposition by 
the owner of the property for which the offer was made, regard¬ 
less of the legality of the owner’s actions with a third party. 
The form and procedure followed in the sale of Government 
property (and in the letting of Government contracts), of 
which the issuance of the invitation for proposals in this case 
is typical, has been thoroughly crystallized over the years and 
interpreted by the Federal courts on numerous occasions. The 
United States is in no worse position than a private vendor in 
the disposal of property through the vehicle of the sealed bid in 
response to such an invitation. 
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It has long been settled that the submission of a proposal 
for a contract with a public agency creates no right in the 
offeror, regardless of the statutory restrictions limiting the 
manner in which the contract may be let. As the court pointed 
out in the much quoted opinion (per Mr. Justice Sanborn) in 
Colorado Paving Co. v. Murphy (C. C. A. 8th, 1897), 78 F. 28, 
at 32, appeal dismissed 166 U. S. 719: 

* * # One who offers to contract to do work for 
a city that he knows has the right to reject his bid ought 
not to have the power to compel that city to enter into 
a contract with him simply because it decides to make a 
contract for the same work with his rival. He know¬ 
ingly puts the labor and expense of preparing his bid 
at the hazard of the city’s action. It is admitted that, 
if the city rejects all bids, he has no rights, no equities; 
and we fail to see how its acceptance of another’s bid 
can give to the unsuccessful bidder any greater right 
than he would have had if all bids had been rejected. 

* * * It is argued that the filing by the complain¬ 
ant of his bid and his certified check for $5,000, as a 
guaranty that he would enter into the contract if 
awarded to him, concluded a contract between him and 
the board that he should have the contract if he was the 
lowest reliable and responsible bidder. But this argu¬ 
ment overlooks the fact that it takes two to make a 
bargain * * *. 

To the same effect are Champion Coated Paper Co. v. Joint 
Committee on Printing of Congress, 47 App. D. C. 141; B. F. 
Cummins Co. v. Burleson, 40 App. D. C. 500; Martin v. United 
States, 61 Ct. Cls. 430; Strong v. United States, 6 Ct. Cls. 135. 

The case at bar clearly falls within the rule of United States 
ex rel. Goldberg v. Daniels, 231 U. S. 218. In that case, the 
Secretary of the Navy offered a cruiser to the highest bidder. 
The plaintiff was the highest bidder, and tendered payment, 
but was refused, and the cruiser was loaned to the State of 
Oregon instead. The Court of Appeals for the District of 
Columbia dismissed plaintiff’s petition for a mandamus, on the 
ground that the Secretary' could reject the bids even though 
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they satisfied all conditions prescribed. Mr. Justice Holmes, 

1 speaking for the Supreme Court, in affirming the Court of Ap¬ 
peals stated: 

We see no sufficient reason for throwing doubt upon this 
premise for the decision, but there is another that comes 
earlier in point of logic. The United States is the owner 
in possession of the vessel. It cannot be interfered with 
behind its back and, as it cannot be made a party, this 
suit must fail. (Id., pp. 221, 222.) 

A similar situation was considered in International Trading 
Corporation v. Edison, 71 App. D. C. 210, 109 F. (2d) 825, in 
which the lowest bidder for a contract to purchase goods for the 
Navy sought to compel the Secretary of the Navy to award the 
contract. This Court held that the action was in effect a suit 
against the United States and could not be maintained. 

This doctrine is merely the application of the well-settled 
commercial law. A sale on invitation of bids, whether made 
by a Government official or by a private owner, is not complete 
until the offer has been accepted, and the property declared 
sold to the bidder. Until acceptance of his offer, the offeror 
acquires no title or interest of any nature in the property. 
Blossom v. Milwaukee & C. RR Co., 3 Wall. 196, 70 U. S. 196; 
and see Semmes v. United States, 91 U. S. 21, 26; Camden v. 
Mayhew, 129 U. S. 73,82; In re Realty Foundation (C. C. A. 2d, 
1935), 75 F. (2d) 286. 

We would like to reemphasize that, in discussing appellant’s 
lack of standing under “common law” principles, we have 
omitted any reference to the question of the validity or in¬ 
validity of the contract executed by the War Assets Adminis¬ 
tration on behalf of the United States with Missouri-Ulinois 
Furnaces. Appellant has devoted extensive argument to an 
attack upon the validity of this contract, and this we will take 
up later in the brief. It is dear beyond any argument that ap¬ 
pellant cannot question the validity of the disposal of this 
property under any “common law” right, since, being a pro¬ 
poser to purchase or at the most an offeror whose offer has not 
been accepted, it cannot contest the validity of the transfer 
of this property to another. In order to raise this argument, 
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appellant must establish its standing to sue, as it seeks to do, 
upon a specific private right granted by the statute, or by the 
regulations of the War Assets Administration. 

There is, of course, nothing in Domestic and Foreign Com¬ 
merce Corporation v. Littlejohn, 165 F. (2d) 235, or in Land v. 
Dollar, 330 XJ. S. 731, contrary to the well-established common 
law principles outlined above. In both of those cases, owner¬ 
ship of the disputed property was alleged to be in the plaintiff 
and, in effect, the Government officials were alleged to be tor- 
tiously withholding the plaintiff’s property. No such allega¬ 
tion is, or could be, made here. In fact, insofar as any rights 
could be claimed under the doctrine of these cases, they are 
vested in the Missouri-Illinois Furnaces, Inc., which is the pur¬ 
chaser under a contract of sale by its terms transferring owner¬ 
ship of this property to Missouri-Illinois Furnaces, the effect 
of which will be discussed in greater detail infra. 

In seeking to establish a standing to sue under the circum¬ 
stances of this case, appellant must take, as the point of de¬ 
parture, these well-settled principles of contract law, and estab¬ 
lish that it has been granted a private right by virtue of the 
Surplus Property Act of 1944 or by the regulations of the War 
Assets Administration. We now turn to these points. 

B. The appellant has no statntory right or privilege which has been 

invaded 

Appellant has invoked Section 20 of the Surplus Property 
Act of 1944 (Title 50 U. S. C. App. 1629), alleging that this 
section confers upon it a right to challenge the actions of the 
War Assets Administrator. In considering this section, per¬ 
spective is gained by examining its place in the statute as a 
whole. Section 2 of the Surplus Property Act (50 U. S. C. 
App. 1611) lists some twenty objectives of the Act, to guide the 
Administrator in making disposals of surplus property, and 
which indicate the complexity of the decisions with which the 
Administrator is charged. The Administrator is responsible for 
executing the Act (Title 50 U. S. C. App. 1614a, 1614b), and is 
given full authority to dispose of property upon such terms and 
conditions as he deems proper, subject to the delimitations of 
the statute (50 U. S. C. App. 1624). So fas as this industrial 




plant is concerned, there are no provisions of the Surplus Prop¬ 
erty Act specifically limiting the authority of the Administrator 
with respect to this type of property as distinguished from any 
other surplus property. 4 

. Section 20 of the Act, set forth in full at page 8 of appellant’s 
brief, provides that in connection with any disposal of surplus 
property which cost the Government $1,000,000 or more the 
Administrator is to notify the Attorney.General of the proposed 
disposition and the probable terms or conditions thereof. 
Within ninety days thereafter, the Attorney General shall 
advise the Administrator whether, in his opinion, the proposed 
disposition will violate the antitrust laws. 

The purpose of this provision is obvious. It was enacted in 
the public interest and for the benefit of the Government. No 
benefit is conferred on a purchaser, let alone a prospective bid¬ 
der. It does not modify the antitrust laws and does not pre¬ 
vent any future enforcement of those laws as may be necessary. 

Section 20 of the Surplus Property Act is thus in accord with 
and supplemental to the antitrust laws and general statutes of 
the United States. In order to raise this provision as a ground 
for enjoining the transfer of this property to Missouri-Illinois 
Furnaces, appellant must demonstrate that this section grants 
to it a specific private right; otherwise appellant is in no differ¬ 
ent position than any member of the general public. Aside 
from a private right, appellant is vested with no standing which 
would entitle it to enforce the provisions of the Surplus Property 
Act or of the antitrust laws, for enforcement of these laws is 
vested in the appropriate designated officials. In order to es¬ 
tablish such a private right, appellant must demonstrate that 
this section of the Surplus Property Act was enacted for the 
protection of bidders for surplus property, rather than as a guide 
and standard of Government action. The plain meaning of 
this section cannot possibly be thus interpreted, and it grants 
no such private right to this appellant. 

Appellant’s rights under the Surplus Property Act are gov¬ 
erned by the doctrine of Perkins v. Lukens Steel Co., 310 U. S. 
113, and the many cases which have followed it. In that case, 

*50 U. S. C. App. 1628 Is concerned with reports to Congress as to the 
disposition of such property, and is not involved herein. 
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Section 370ffof theRervised Statutes, requiring'publfoariver^ 
mg before the letting of Government contracts; was aHegetHo 
have conferred a right upon the plaintiff furnishing grounds' 
upon which it could object to the Government's failure to 
comply with the terms of the statute. . In holding'that statute 
was for the benefit of the Government rather than private per¬ 
sons, theCourtstatedat pages 12$ and 127: 

Section 3709 of the Revised Statutes requires for the 
Government's benefit that its contracts be made after 
public advertising. It was not enacted for the protec¬ 
tion of sellers and confers no enforceable rights upon 
prospective bidders * * *1 •' 

* * * Acting through its agents as it must of 
necessity, the-Government may for the purpose of keep¬ 
ing its own house in order lay down guide posts by which 
its agents are to proceed in the procurement of supplies, 
and which create duties to the Government alone. It 
has done so in the Public Contracts Act. That Act does 
not depart from but instead embodies the traditional 
principle of leaving purchases necessary to the operation 
of our Government to administration by the executive 
branch of Government, with adequate range of discre¬ 
tion free* from vexatious and dilatory restraints at the 
suits of prospective or potential sellers. It was not in¬ 
tended to be-a* bestowal of litigable rights upon those 
desirous of selling to the Government; it is a self- 
imposed'restraint for violation of which the Govern¬ 
ment—butnot private litigants—can complain. 

See also American Smelting & Refining Co. v. United States 
259 XT. S. 75,78; Massachusetts v. Mellon, 262 U. S. 447. 

The decision in the Perkins case reaffirmed the trenchant 
words of Mr. Justice Holmes, speaking for the Court, in United. 
States v. N. Y. and P. R. S. S. Co., 239 U. S. 88, 93, in which he 
points out that the statutory protection of publicity, form, regu¬ 
larity of returns* and affidavit during the letting of Government 
contracts, is-for the protection of the United States, not of the 
private contractor. ''The duty is imposed upon the officers of 
the Government not* upon him; We see no reasonfor extending 
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the implication of the act beyond the evil that it seeks to pre¬ 
vent.” And see Walter P. Villere Co. v. Blirvn (C. C. A. 5th, 
1946), 156 F. (2d) 914. 

Even the most strained and distorted construction of Section 
20 of the Surplus Property Act cannot yield the faintest indi¬ 
cation that Congress thereby granted a private right to indi¬ 
vidual citizens, be they offerors for surplus property or not, to 
object as to the manner in which the antitrust laws were 
enforced by the Government. This section is clearly an ad¬ 
monition to the Administrator to cooperate with, and seek the 
advice of, the Department of Justice, the agency primarily 
responsible for the enforcement of the antitrust laws, to the end 
that those laws be complied with and any possible violation 
through the transfer of surplus property be minimized in ad¬ 
vance. Should there be a violation of the antitrust laws by 
reason of the transfer of this property to Missouri-Illinois 
Furnaces, it will be duly prosecuted by indictment or injunction 
by the law enforcement officials, and does not rest in the whim 
of private citizens. Such a contention would work nothing but 
mischief, and is founded on no legal authority which we have 
been able to discover. 

In any event, Section 20 of the Surplus Property Act was 
complied with in full. The letter of January 15, 1948, to the 
General Counsel, War Assets Administration, signed on behalf 
of the Department of Justice by the Acting Assistant Attorney 
General (R. 26) constituted the advice required by Section 
20 that the proposed transfer of the property to Missouri- 
Ulinois Furnaces, Inc., as a wholly owned Hoppers subsidiary, 
would not violate the antitrust laws. The fact that the letter 
was signed by an Acting Assistant Attorney General has no 
legal significance, since Section 8 of the Surplus Property Act 
(50 U. S. C. App. 1617) specifically authorizes the head of 
any Government agency to delegate and redelegate to any em¬ 
ployee of such agency the duties imposed by that Act. 5 ' 

•Further, 5 U. S. C. 11 authorizes delegations of duties by the Attorney 
General. See United States v. Hall, 145 F. (2d) 781, cert. den. 324 U. S. 
871. The Attorney General’s duties under Section 20 of the Surplus Prop¬ 
erty Act were delegated to the Decree and Surplus Property Section of 
the Antitrust Division. 11 F. R. 177a-10S (sec. 51.21, subsec. (g)); cf. 44 
TJ.S. C. 307. 
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C. The appellant has no right or privilege by virtue of the regulations of 

the War Assets Administration 

The essence of appellant’s claim is that, absent any right 
under the common law or by virtue of the statute, appellant 
has certain contractual rights vested in it under the terms of 
the applicable War Assets Administration Regulations (Reg¬ 
ulation 5, October 24, 1947, 12 F. R. 7423 and 7669, pertinent 
portions of which are reprinted in the appendix to this brief, 
infra, pp. 49-53). In particular, appellant points to those sec¬ 
tions of Regulation 5 that provide for the establishment of a 
“fair value of the property” which “fair value,” appellant 
claims, was established at $2,500,000 prior to the submission of 
bids on October 6, 1947, but was revised upward to $3,250,000 
four days later, on October 10, 1947, which appellant asserts, 
violated its contract rights; and second, appellant alleges un¬ 
der Section 8305.19 (d) of the Regulation, which provides that 
if the successful bidder fails to complete the transaction, unsuc¬ 
cessful bids shall be reconsidered, that Missouri-Hlinois Fur¬ 
naces has failed to complete the transaction and that appellant 
is entitled to a reconsideration of its bid. 

These contentions of the appellant are completely unwar¬ 
ranted on the facts of this case as well as by the plain mean¬ 
ing of the regulations. At the outset we would like to empha¬ 
size that, in our view, the regulations can vest no property or , 
contract right in the appellant with regard to property of the 
United States. Since the Surplus Property Act, as we have 
pointed out, grants no private right to bidders such as the 
plaintiff, but rather vests in the Administrator the discretion 
to dispose of surplus property not subject to control by private 
individuals, it is submitted that the Administrator could not 
by regulation limit the authority granted by the statute and 
thus confer upon the courts jurisdiction to review the dispo¬ 
sition of surplus property which by law was vested in him 
The scope of judicial review of such a discretionary disposal 
is fixed by Congress and not by the Administrator. 58 * But even 


** Cf. KingaUmd v. Carter Carburetor Corp., No. 9574, decided by this Court 
May 25,1948. “The Patent Office Buies not only do not but could not limit 
the Commissioner’s supervisory authority . . . The Commissioner cannot ab¬ 
dicate this statutory duty of superintendence. It is therefore immaterial that 
he may establish regulations ’not inconsistent with law’ for the conduct of 
proceedings in the Patent Office.” 



24 

aside from this question, itis not possible that appellant could 
be granted a standing to; sue by these regulations when it is 
not. granted such standing by statute, for Section 8305,28 of 
these regulations specifically provides that: 

Exceptions to any portions of the procedure-set forth 
in this part may be made by direction of' the adminis¬ 
trator where such exception would not be in-violation 
of the act. 

This proviso is, of course, as binding upon the appellant as those 
other sections of the regulations .under which it claims some 
right, and clearly gives notice to .those relying upon and pro¬ 
ceeding under the regulations that :they are advisory guides 
only, and Subject to change at will by virtue of the;authority 
of the Administrator. Thisauthority, founded on statute, over¬ 
rides any ; provision of the regulations, and appellant has no 
ground to object to adisposition of the property in which it has 
-no statutory right, notwithstanding that it might be' contrary 
-to other provisions of the regulations thatare revocable atwill 
by the Administrator. "If the Administrator failed to follow 
any of these regulations (and it is our view that "he complied 
with them in full, for reasons set forth below), he was merely 
exercising the right specifically reserved, and of which the 
appellant had notice, to depart from these procedures. Under 
the most extreme view, the Administrator could have departed 
from the regulations cited by appellant at the times complained 
of and he may now depart from the .regulations under. Section 
8305.28. It is not disputed that the Administrator could reject 
any.new proposal. 

The situation is, analogous to .that in Erie Coal & Coke Cor¬ 
poration v. Uruled States y 2 66 U. S. 518, where, in selling .Gov¬ 
ernment property, the United States.reserved.fche^rigbt tooe- 
scind the sale, and plaintiff, being highest bidder, demanded 
that the Secretary of War execute the contract. Thecourt held 
that the refusalof the Secretary to execute the- con tract.gave 
rise to no cause of action in favor of the plaintiff, sinee,-even-if 
^the contract were executed, the Secretary could rescind it im¬ 
mediately. The court pointed out .that (page"520)— 

'Exercise of the option to terrain ate-the contract of sale 
would have had the same effect and accomplished the 
same result as the rejection of the bids. The Secretary 


to rescind the sale in order to give effect to his decision 
not to let plaintiff have the nitrates at the prices offered. 

But even aside from these overriding considerations, which 
in our view are determinative of the case,,.it, is clear that ap¬ 
pellant’s allegations that these regulations granted it some 
rights are completely unwarranted on the face of the regula¬ 
tions themselves. v ‘ 

• '**' * ; * ' '* . " V J . > ’• • i, . . 'J \ 4 J .N • ‘'-' Vf 

1. The provisions of Regulation 5 with regard to the “fair 
value ” of the property conferred no right upon the appel¬ 
lant 

Appellant contends that the “fair value” of the property as 
determined by the War Assets Administration was revised 
upward four days after the submission of bids on October 6, 
1947, and that thereby appellant’s bid was disqualified. The 
facts, which are fully set forth in the appendix (R. 29, 32-35), 
are that there was no change made in the “fair value ” as al¬ 
leged; that, even had there been such a change, it would not 
have the effect of disqualifying appellant’s bid; and that the 
designation of a “fair value ” created no rights whatsoever in 
bidders. Before turning to these facts, it is pertinent to outline 
the purpose and effect of establishing “fair value” as set forth 
in the regulations. (Fair value is defined in Section 8305.1 (b) 
(6) of Regulation 5, reprinted in the appendix, infra, p. 49.) 

There is no limitation placed upon the Administrator with 
regard to the disposition of surplus property by the. Act insofar 
as “fair value” is concerned except to the extent that he is to 
, give weight to Section 2 (t) of the Surplus Property Act (50 
*. U. S. C. App. 1611 (t)). This-section specifies as one of twenty 
objectives “except as otherwise provided, to obtain for the 
Government, as nearly as possible, the fair value of surplus 
property upon its disposition.’’- This general statement of leg¬ 
islative policy is defined more specifically in Regulation 5. It 
is adverted to indirectly in Section 8305.3 of the regulations 
which sets forth the basic policy of the Administrator to dispose 
of property in conformity with the objectives contained -in 
Section 2 of the Act. More specifically, Section 8305.13 (a) 
provides “except as otherwise authorized by the Administra- 



i .lion * # * the disposabagency shattin^aU.i»se&jestabHsh 
i the. fair : yalue of the property-assigned X o> it for^dispoeition.” 

. Subsection (c) of the same section.provides that the.yalue may 
1 .be determined by independent appraisers under contract or 
by appraisers employed by the Federal Government. "Section 
8305.18 (a) provides: “Except .as hereinafter provided,, the 
price to be charged priority purchasers shall be the fair value 
of the property offered for disposal.” Other subsections of Sec¬ 
tion 8305.18 provide for transfers to certain priority purchasers 
- at a ,price other than fair value, in some eases without reim- 
/ bursement (Subsection (b))in some cases at the acquisition 
price by the United States (Subsection (c)). Section 8305.19, 
entitled “Acceptance of Offers”, provides in subsection (a), 

! ‘among otherthings, “Disposal agencies may reject any offer 
-which is below the fair, value of the property other than an 

• offer from a priority holder for the maximum consideration es¬ 
tablished for a transfer to such a priority holder ? 

1 v No disposal shall be made at a price which is more than twenty- 

• -five (25) per centum below the established fair value until such 
1 disposal has been reviewed-and approved by the Administra- 

'• tion, * * [Italics supplied.] 

Beading these provisions in the context of the regulations as 
a whole, it is readily apparent that the designation of the fair 

• value of this property in no way affected the appellant. “The 
1 purpose of establishing a fair value is primarily in order to 

determine the price to-be charged to priority purchasers. The 
•Surplus Property Act establishes a system of priorities for speci¬ 
fied groups, which priorities are recognized and provided for, 
in accordance with the Act, in Section 8305.12 of these regula¬ 
tions. Since priority holders are entitled to purchase surplus 
-.property in advance of the- general public, and therefore do not 
•compete with the public as ta theprice paid, a procedure-was 
'-necessarily-established for transfers to such priority holderbat a 
1 reasonable value. The system of establishing a fair value by 
•appraisalis for this purpose. There-is, ofcourse, no-question of 
•apriority involved-here, and hence the fair value has no-appli- 

• -cation- -to appellant.® 

* A veteran’s priority does not apply to this type of property by statute and 
regulation. 50 U. S. C. App. 1632Regulation 5, 8305.12 (6). 


.<27 

•.Aside from. its.use.on. case ,of.,salesto ; .priority, purchasers, 
, s .the “fair, value”, .being nothing more than.an appraisal of. the 
,*pr 9 perty,.it.did serve -for information and-as a guidepost to the 
., Administrator. an .determining what. .was. an. acceptable -bid. 'It 
,Joaust. be emphasizedthat.i/ie; Administrator was in, no-way 
~,boimd..by.this^wlwdion. Section -8305.19 ,provides- that,dis- 
H posal ^agencies, may reject any, offer below the fair value - r this 
provision is permissiveionly,,and amounts to a reiteration of 
... the power, possessed by the Administrator .aside from this-reg¬ 
ulation. • It- is indisputable- .that the Administrator possesses 
, the power to reject any offer, including,the appellant’s, whether 
, it wasabove or, below the fair value. The fact that this regu¬ 
lation- is (permissive, and merely repetitive, of .the Administra¬ 
tor's statutory power :is emphasized, by the provision, in the 
. same-section -of. the regulation that no' disposal shall bejnade 
at a price more than J25. percent belowifair value, until such 
. disposal hosbeen, reviewed and approved by the Administra¬ 
tion. This provision -was.obviously directed at disposal,agen¬ 
cies other .than War-Assets Administration,and states, in so 
.many words that the-War Assets Administration can ^dispose 
of property at more than 25 percent below fair value if it 
chooses to do so. There can thus be no doubt that appellant’s 
v proposal was not disqualified by raising the fair value, if there 
were such a revision, since the War Assets Administration- spe¬ 
cifically reserve power to dispose of property at any. : price. T 

In addition, appellant’s position is completely refuted by the 
fact that its proposal was never more than 25 percent below 
fair value, even if we accept .the highest valuation ever placed 
.on the .property, that of $3,250,000. , Accordingly, an examina¬ 
tion of these-regulations indicates that appellant was , granted 
no legal right, in connection with .the establishment of a ‘-fair 
value” by the War Assets Administration. We may note that 
establishing “fair value” is merely-.an internal procedure, and 
that this figure is not published to bidders, merely servingras a 
..guide for the adminisirative^officials. In the case at bar,, the 
“■fair, value” .figure- was never furnished to the bidders, and, to 

- T In'point x>f-fact, appellant does not allege that the Administrator re¬ 
jected his bid or refused to consider his purchase proposal, as a result of 
this alleged increase in fair value. 
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the contrary, the original invitation to bid stated that the mini¬ 
mum purchase.price was $2#25,000, a sum below the fair value 
that had been established, a clear statement that War Assets 
Administration would consider selling below fair value in the 
event it found a bid otherwise acceptable. This fact alone 
conclusively demonstrates that the Administrator was in no 
way bound by “fair value,” and if it is argued otherwise, he 
clearly waived any applicability to this property. 

Finally, an examination of the facts as set forth in full in the 
appellant’s appendix with regard to the fixing of “fair value,” 
demonstrates that the fair value was not altered in any way 
infringing rights of the appellant. The fair value, as originally 
fixed by the memorandum of September 6, 1947 (R. 32), re¬ 
cites that an appraisal was made by the private firm of H. A. 
Brassert & Co. of $2,520,000, and that a valuation of $3,250,- 
000 had been established by the War Assets Administration 
Engineers. After some discussion of all the factors considered, 
the minimum fair value recommended was $2,500,000. 

On October 10, 1947 (R. 35), a second memorandum sum¬ 
marizing the valuation of the property was submitted to the 
Real Property Review Board of the War Assets Administration, 
along with the purchase proposals which were at that time 
to be considered by the Board. It should be noted that this 
memorandum does not purport to establish a new fair value, 
but merely is a summary of the information, including past 
appraisals, in connection with this property, intended to ap¬ 
prise the Board of data upon which they might base their de¬ 
cision in considering the proposals. Under “Summary of 
Values” this memorandum, one of the many exhibits submitted 
for consideration, lists the valuation reached by Brassert & 
Co. ($2,520,000) and the valuation made by the War Assets 
Administration engineers ($3,250,000). This memorandum 
did not establish a new fair value; it merely repeated and sum¬ 
marized the past valuations, which were information as to the 
history of this property made available to the Board in con¬ 
nection with the consideration of the purchase proposals. The 
officials of the War Assets Administration would have been 
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-remiss in their duties had they .not furnished all this informa¬ 
tion to the'Board and, certainly, ihe appellant would nat argue 
that the Board was pot entitled to consider the fact that the 
property had, at one time, been appraised at $3,25O,f)0O r .as 
the appellant well knew. 

In considering the bids, the War Assets Administrator, act¬ 
ing for the United States, cannot thus be estopped from realiz¬ 
ing the highest price possible for property of the United States, 
consistent with the terms of the Act. This memorandum xrf 
October 10, 1947, purely an internal summation of informa¬ 
tion derived from the voluminous files of the War Assets Ad¬ 
ministration, can hardly be said to have created rights in the 
appellant. If this were to be the effect of internal communi¬ 
cations of Government agencies, very little business could be 
accomplished. 

2. No rights accrued to appellant by virtue oj 
Section 8805.19 (d) of Regulation 5 

The portion of Section 8305.19 (d) upon which appellant 
relies provides as follows: 

Notice to unsuccessful bidders; nonperformance by suc¬ 
cessful bidder. When an offer for surplus real property 
has been accepted, the disposal agency shall notify the 
unsuccessful bidders of such acceptance and return their 
deposits, if any, to them. If the successful bidder fails 
to complete the transaction ; the disposal agency shall 
promptly notify by mail all those who made unsuc¬ 
cessful offers during the priority period or any time 
allowed thereafter that if they renew their offers within 
fifteen (15) days from the date of mailing of the notice 
they will be reconsidered on the same basis on which 
they would have been considered had the offer accepted 
not been received in the first instance [Italics sup¬ 
plied.] : 

Appellant alleges that the bid of Missouri-Ulinois Furnaces, 
Inc., failed, and that, by virtue of this regulation, appellant is 
•entitled to receive notice and be permitted to resubmit its bid 
for reconsideration. This contention, it is submitted, is com- 
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pletely devoid of merit. First, the reference in the above- 
quoted regulation to the “priority period” is a dear indication 
that the regulation was intended to apply only to priority pur¬ 
chasers, which appellant was not. Second, it is clear on the 
face of the pleadings that appellant does not seek to have its 
bid “reconsidered on the same basis on which” it “would have 
been considered had the offer accepted not been received in the 
first instance,” since appellant does not request permission to 
submit again its original purchase proposal of $2,750,000, but 
rather requests to submit an entirely new purchase proposal 
in the sum of $3,250,000. This is hardly the reconsideration 
which, under the most liberal interpretation of this regulation, 
is described. Thirdly, and more important, as we have pointed 
out above, these regulations merely outlined an orderly pro¬ 
cedure to be followed in considering proposals invited by the 
War Assets Administration, and did not create rights in unsuc¬ 
cessful bidders. Any claim for reconsideration made by appel¬ 
lant under this subsection is entirely meaningless, since the 
Administrator retains the authority to reject the resubmitted 
purchase proposal forthwith, and even to alter or revoke this 
very regulation, in accordance with the power reserved by Sec¬ 
tion 8305.28. There is nothing in the statute that provides 
for any such right to resubmit a purchase proposal; in fact, to 
the contrary, the statute grants the Administrator discretion 
in disposing of the property. 

At the very most, appellant’s request is for this court to 
direct a useless and ineffective act in requiring reconsideration, 
and this equity will not do. Even if the Administrator failed 
to comply with this subsection of the regulations, it is not for 
appellant to complain. The situation is comparable to that 
in Johnstown Coal & Coke Co. v. Wilson (E. D. N. Y., 1932), 
60 F. (2d) 557, in which an unsuccessful bidder on a contract 
to furnish coal to the United States sought to enjoin the award 
to the successful bidder on the ground that the coal to be fur¬ 
nished by the latter did not meet the schedule of requirements 
as to quality set forth in the invitation for bids. The court 
held that the unsuccessful bidder could not maintain the suit, 
citing, among other cases, Wells v. Roper, 246 U. S. 335, in 
which case, it will be noted, the plaintiff was in an even stronger 
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position than appellant here, since he had a contract with the 
United States which the Government official refused to perform. 

Thus, in O'Brien v. Carney (D. Mass., 1934), 6 F. Supp. 
761, the lowest bidder on a contract to furnish materials to the 
Federal Emergency Relief Administration was held not to be 
entitled to an injunction restraining carrying out the contract 
award to another, notwithstanding as the plaintiff pointed out, 
the provisions of the regulations of that agency required ac¬ 
ceptance of the lowest bid meeting the specifications of the 
invitation for bids. 

But even aside from these considerations, and assuming for 
purposes of the argument that appellant has an interest under 
Section 8305.19 (d), it is our view that it has failed to make 
out a cause of action, and, even assuming all of the facts well 
pleaded, it is clear that this subsection of the regulations has 
been fully complied with by the War Assets Administration. 

The notification to unsuccessful bidders, and the opportunity 
to resubmit bids, come into play according to the terms of the 
regulation only if the successful bidder fails to complete the 
transaction. An examination of the contractual relationship 
between the War Assets Administration, acting on behalf of 
the United States, and the Missouri-Illinois Furnaces, Inc., 
which is set out in full in appellant’s appendix, clearly dis¬ 
closes that Missouri-Illinois Furnaces, Inc., did not fail to com¬ 
plete the transaction, but, on the contrary, has a contract with 
the United States for the purchase of this property, and is 
presently vested with ownership of the property except for the 
formal transfer of title thereto which has been held up pending 
the outcome of this suit. 

Referring again to the invitation for purchase proposals (R. 
27 et seq.), which we have discussed in greater detail above, 
it will be noted that the first paragraph invited “purchase pro¬ 
posals,” and the third paragraph stated “You are invited to 
submit a proposal in accordance with the terms and conditions 
and information requested in the enclosed Formula.” Again, 
the Formula, which set forth terms and conditions in some 
detail, provided specifically, in paragraphs I (d) and II (11) 
for additional terms and conditions to be added by the bidder 
in making his proposal; and paragraph II (5) provided that 
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delivery of title would 7 be on * date- to be mutually agreed? 
upon. A reasonable reading of the invitation inevitably leads 
to the conclusion that the War Assets Administration was 
soliciting proposals to purchase the property, not in strict com¬ 
pliance with rigid specifications permitting of no alteration, 
but within the limits framed by the Formula. The invitation 
requested proposals permitting the insertion of new terms and 
greater detail on the initiative of the proposer. It was an 
invitation ton^otiate further for the purchase of this property 
within the requirements set forth in the Formula* which served 
to delimit the area of agreement within which changes in terms, 
or more specific terms, could be made in the course of further 
bargaining. Such is the plain meaning of the invitation for 
purchase proposals, and, it is submitted, that is the common 
understanding of business of the terms “You are invited to 
submit a proposal.” And all three proposals were submitted 
on that basis. 

Both appellant and Missouri-Illinois Furnaces,. Inc., as well 
as the Tucker Corporation, submitted proposals which were 
held to be acceptable, that is to say, they complied with the 
terms and conditions of the Formula and differed only in the 
amounts bid and such additional terms'and conditions as the 
proposer added, within the limits prescribed. As pointed out 
earlier, paragraph 7 of the Missouri-Illinois proposal stated, 
“Title to the property * * r shall be delivered to us at a 
time to be mutually agreed upon, but not later than December 
31,1947” (R. 15). And paragraph 11 provided, “If such pur¬ 
chase is not completed by transfer of title to us prior to De¬ 
cember 31, 1947, * * * all other rights and obligations 
hereunder-dial} be null andvoid” (It lb). 

Appellant points to these provisions in the purchase pro¬ 
posal, and alleges that, since title was not transferred to 
Missouri-Illinois by December 31,1947, the purchase proposal 
became null and void and therefore failed. Even aside from 
the fact that these provisions were inserted in the purchase 
proposal for the protection of Missouri-Illinois Furnaces, not 
being required by the invitation, and, therefore, Missouri- 
Illinois Furnaces clearly retained the right to waive them as 
it did; appellant has misinterpreted the effect of the con- 
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tractural transactions between the Government and Missouri- 
Illinois Furnaces. 

On October 29,1947, that condition disappeared with the ac¬ 
ceptance by Missouri-Illinois of the letter of intent and the 
conditions therein imposed by the War Assets Administrator 
(R. 41-47). The resulting contract of sale set forth in specific 
detail all of the terms and conditions as to the sale of this 
property, “which terms and conditions exclusively govern the 
entire commitment of War Assets Administrator” (R. 47). 
Paragraph 8 of the contract provided, in part: 

# * * From and after effective date of sale, Pur¬ 
chaser will be responsible for the property sold and as¬ 
sume all losses and will hold the Seller harmless from 
any and all liabilities arising out of the use and oc¬ 
cupancy of said premises. Subject only to final com¬ 
pletion of transfer of title by Seller to Purchaser, as here¬ 
in provided, Purchaser shall be in all respects deemed 
the owner of the facilities, and shall be responsible for 
all insurance coverage, taxes, and assessments, including 
prorata of 1947 taxes for the period from the effective 
date of sale to December 31, 1947; maintenance costs 
and other expenses accruing in connection with such 
facilities or the operation thereof. From and after said 
date, Seller shall have no further financial responsibility 
in regard to such facilities of any nature whatsoever. 
[Italics supplied.] 

The contract (as did the invitation for purchase proposals) 
provides that final transfer of title be subject to clearance by 
the Department of Justice that it is not violative of the anti¬ 
trust laws (R. 46), and paragraph 2 provides that complete title 
to the property is to be conveyed “on a date to be mutually 
agreed upon, not later than sixty {60) days after clearance by 
the Department of Justice, unless such time limitation is ex¬ 
tended by mutual consent ” 

The letter of intent then crystallized a complete contract of 
sale of the property between the United States and Missouri- 
Illinois Furnaces, and was entered into and consummated 
before the expiration of the December SI, 1947, deadline 
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for transferring title contained in the proposal. There was no 
failure “to complete the transaction.” The time for com¬ 
pletion by the express terms of the contract was to be “not 
later than 60 days after clearance by the Department of Justice, 
unless such time limitation is extended by mutual consent.” 
To talk about December 31,1947, is to ignore the binding com¬ 
mitment entered into on October 29, 1947. Whether con¬ 
ditional or unconditional, such letters “would be classed as con¬ 
tracts and enforceable.” See Briggs & Turivas v. United 
States, 83 C. Cls. 664; Garfielde v. United States, 93 U. S. 242; 
American Smelting Co. v. United States, 259 U. S. 75; United 
States v. Purcell Envelope Co., 249 U. S. 313. WUliston on 
Contracts (Revised Edition, 1945, Vol. 9, War Contract 
Claims), Section 198 and footnote 5. 

Accordingly, by virtue of the letter of intent of October 29, 
1947, the United States entered into a binding contract with 
Missouri-Ulinois Furnaces, by the terms of which ownership of 
the property, except for transfer of title, was specifically trans¬ 
ferred, and by which all of the terms and conditions of sale 
were fully set out and agreed to, including the agreement that 
this was the final and definitive contract between the parties. 
Under this contract, the Wax Assets Administrator revised the 
date for transfer of title proposed by Missouri-Ulinois and in¬ 
serted the provision set forth above. As a result of this liti¬ 
gation, the time has been extended continuously by mutual 
assent of the parties as provided in the contract of sale. 

Thus examination of the documents which comprise the en¬ 
tire contract between the War Assets Administration and 
Missouri-Ulinois Furnaces, and which are completely before 
this Court as a part of the record, demonstrates that Missouri- 
Ulinois, far from failing to complete the transaction, has con¬ 
sistently been willing and able to pay the purchase price and 
take title as specified, and has been prevented from doing so only 
by reason of the litigation instituted by this appellant. Even 
under the most charitable interpretation of Section 8305.19 
(d), there are no rights that have been-withheld from the ap¬ 
pellant. Far from having failed to complete the transaction, 
Missouri-Ulinois Furnaces remains bound by a valid contract 
of purchase for this property which it seeks to execute. 
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Appellant’s contention that Missouri-Illinois Furnaces, Inc,, 
failed to complete the transaction (within the meaning of Sec¬ 
tion 8305.19 (d)) for the reason that 50 percent of its stock was 
sold by Hanna Coal & Ore Co. to Koppers Co. on January 31, 
1948, is patently without merit. Even aside from the fact that 
Missouri-Illinois Furnaces, Inc., a corporation, has continu¬ 
ously remained the same legal person throughout the period of 
all of these events and up to the present time, it is apparent that 
the change in stock ownership of Missouri-Illinois Furnaces did 
not occur until after the completion of the transaction and the 
formation of the binding and definitive contract on October 29, 
1947. The stock ownership of Missouri-Illinois Furnaces was 
identical on the date of signing the letter of intent as it had 
been on October 6,1947, when the purchase proposals were sub¬ 
mitted. Appellant does not, and cannot, contend that there 
was any change in identity on those dates. Paragraph 12 of 
the contract (R., p. 46) provides: 

The Purchaser agrees and understands that it is 
acquiring the premises for its own use and is not pur¬ 
chasing the same for the purpose of reselling or leasing, 
such premises, and that, in no case, will the Purchaser 
sell or lease the same within a period of two (2) years 
from the date of the completed transaction, without first 
obtaining the written authorization of the Seller to such 
sale or lease. The provisions of this paragraph shall 
survive the closing of title and the delivery of the deed 
and such provisions shall be recited in the instruments 
of conveyance. 

Even assuming a change of corporate identity, the meaning 
of this provision is plain. The purpose in inserting it was to 
insure the continued policy of the War Assets Administration, 
based on Section 2 of the Surplus Property Act, as expressed in 
the invitation for purchase proposals (R. 28), which points out 
that these particular blast furnaces are an important source 
of supply for pig iron in the St. Louis area and that “It is ac¬ 
cordingly highly essential to the economy of these areas that 
the supply of pig iron to which they have been accustomed be 
continued or increased, if possible.” In its proposal and con¬ 
tract, Missouri-Illinois Furnaces undertook to continue the 
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same distribution pattern to the same class of customers in ap¬ 
proximately the same number of tons (R. 15). It was on the 
basis of this consideration, among others, that the War Assets 
Administration determined to award the property to Missouri- 
Illinois and entered into the firm contract in the letter of intent. 
In order, however, to insure that these purposes would continue 
to be carried out after the sale, the War Assets Administrator 
inserted paragraph 12 in the letter of intent, quoted above, in 
order that, if any later sale of the property occurred, it would 
be to persons meeting the approval of the Administrator, who 
could thus force compliance with the policy of supplying the 
urgent economic needs in the St. Louis area. 

Accordingly, the letter of intent specifically contemplates and 
provides for the transfer of this property to persons other than 
Missouri-Illinois Furnaces, Inc., with the approval of the Ad¬ 
ministrator. It cannot be seriously disputed, therefore, that, 
even if we take the extreme assumption that transfer of 50 
percent of the stock of Missouri-Illinois changed the identity of 
that corporation, nonetheless the change in new identity, as 
constituted subsequent to the stock transfer on January 31, 
1048, was submitted to and approved by the Administrator, 
within the purview of section 12 of the letter of intent. 8 

The contract rights of the parties, which had been fixed by 
that letter on October 29, 1947, remained unaltered, and any 
shift in ownership of the property to Missouri-Illinois, however 
constituted, was well within the terms of the agreement that 
had been entered into by Missouri-Illinois in its original form, 
and under Section 8305.19 (d) of the regulations. 

It is submitted, therefore, that under the view most favorable 
to appellant, it has failed to demonstrate that this section of the 
regulations has not been complied with. 

*It should be noted that the agreement and any rights thereunder could 
be assigned with the express written consent of the War Assets Admin¬ 
istrator. (R. 46.) 
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To grant the relief sought would constitute an unwarranted 
interference with the executive functions of the Govern¬ 
ment 

Even assuming a standing to sue, the extraordinary power of 
equity will not be exercised on behalf of appellant, for execu¬ 
tive discretion will not be controlled by injunction. This prin¬ 
ciple has been consistently applied for well over a century. We 
cite only a few of the leading cases. Railroad Commission v. 
Rowan & Nichols OH Co., 310 U. S. 573; Adams v. Nagle, 303 
U. S. 532; Chicago Great Western R. Co. v. I. C. C., 294 U. S. 50; 
Wilbur v. United States, 281 U. S. 206; Morrison v. Work, 266 
U. S. 481; Work v. Rives, 267 U. S. 175; Hall v. Payne, 254 U. S. 
343; Alaska Smokeless Coal Co. v. Lane, 250 U. S. 549; Knight 
v. Lane, 228 U. S. 6; Secretary v. McGarrahan, 76 U. S. 298; 
Reeside v. Walker, 52 U. S. 272; Goodrich v. Guthrie, 58 U. S. 
284; Tucker v. Seeman, 58 U. S. 224; Decatur v. Paulding, 14 
Pet. 497; Gaines v. Thompson, 7 Wall. 347; Brunswick v. El¬ 
liott, 103 F. (2d) 746; U. S. Borax Co. v. Iekes, 98 F. (2d) 271, 
cert. den. 305 U. S. 619; White v. Coe, 95F. (2d) 347,349; U. S. 
ex rel. Stowell v. Deming, 19 F. (2d) 697. 

The applicable rule is clearly stated in Adams v. Nagle, 303 
U. S. 532, where the court said: 

Where a statute vests no discretion in an executive offi¬ 
cer but to act under a given set of circumstances, or 
forbids his acting except upon certain named conditions, 
a court will compel him to act or to refrain from acting 
if he essays wholly to disregard the statutory mandate; 
but if a discretion is vested in him, and he is to act in 
the light of the facts he ascertains and the judgment he 
forms, a court cannot restrain him from acting on the 
ground that he has exceeded his jurisdiction by reason 
of an error either of fact or law which induced his con¬ 
clusion. [Italics supplied.] 

The War Assets Administration, under the Surplus Property 
Act of 1944 as amended (50 U. S. C. App. 1611 et seq.) and 
Executive Order 9689, February 2, 1946 (11 F. R. 1265), acts 
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as the disposal agency of surplus property owned by the United 
States. In exercising this function, the Administrator is 
charged with the necessity of carrying out the Congressional 
intent and objectives of that statute. These objectives, listed 
by the Congress in Section 2 of the Act, comprising as they do 
a score of legislative purposes varying in weight and intensity 
and depending on their application to varying states of facts, 
industrial conditions, the nature of the property to be disposed 
of, and the economic and public interest involved, call for an 
exercise of judgment and discretion, the complexity of which 
cannot be overemphasized. Certainly the manner of exercis¬ 
ing those functions and the weight to be given the elements 
entering into the judgment of the Administrator establish no 
ground for judicial interference. 

Under the facts of this particular case, we have, in addition 
to all the above considerations, the further complicating con¬ 
siderations of judgment that enter into the disposal of a large 
industrial plant with its related facilities. Thus, among the 
many specialized conditions required by the nature of the dis¬ 
posal listed in the Formula for Acceptable Proposals were the 
necessity for maintaining the same distributive pattern in Hie 
supply of pig iron to the industries in the area with the least 
disruption to the industrial condition of the surrounding com¬ 
munities, the financial stability of the prospective purchaser, 
and the assurance that the Government’s purchase price was 
founded on the firm guarantee and sound management of Hie 
proposed purchaser. Consequently, in the exercise of discre¬ 
tion, even if the Administrator was in error in following his 
own regulations, which as we have shown above he was not, 
his specialized judgment and experience in the field in which 
the statute operated will not be struck down. 

The United States has the same latitude in deciding with 
whom it will contract as any private person. The courts will 
not interfere with its procurement or disposal policies. As Hie 
Supreme Court said in Perkins v. Lukens Steel Co., 310 U. S. 
113,127-8: 

Like private individuals and businesses, the Govern¬ 
ment enjoys the unrestricted power to produce its own 
supplies, to determine those with whom it will deal, and 
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to fix the terms and conditions upon which it will make' 
needed purchases. * * * Courts have never re¬ 
viewed or supervised the administration of such an ex¬ 
ecutive responsibility even where executive duties 
“require an interpretation of the law.” Judicial restraint 
of those who administer the Government's purchasing 
would constitute a break with settled judicial practice 
and a departure into fields hitherto wisely and happily 
apportioned by the genius of our polity to the adminis¬ 
tration of another branch of Government. 

Judicial intervention under such circumstances would only 
serve to retard the effective and orderly disposal of surplus 
property belonging to the United States by preventing the 
United States from delivering the property under a contract of 
sale to the successful purchaser. It would result in an impasse 
and thereby open the gates to a flood of litigation by disgruntled 
bidders dissatisfied with the manner of sale by the Government 
to a successful purchaser and thereby delay the disposal of “sur¬ 
plus property as promptly as feasible” 50 U. S. C. App. Sec. 
1611 (r). The language of the Supreme Court in Decatur v. 
Paulding , 14 Pet. 497,515, is apposite: 

The interference of the Courts with the performance of 
the ordinary duties of the executive departments of the 
Government, would be productive of nothing but mis¬ 
chief and we are quite satisfied that such a power was 
never intended to be given to them. 

It is submitted therefore, even in the absence of jurisdictional 
defects, that under the circumstances of this case, the court 
should not enjoin the disposal functions of an emergency 
agency. Cf. Perkins v. Lukens Steel Co., 310 U. S. 113; Adams 
v. Nagle, 303 U. S. 532,540 ' r United States ex rel. Greathouse v. 
Dem, 289 U. S. 352, 360. And as the Supreme Court has said 
in Hurley v. Kincaid, 285 U. S. 104: 

# * * where large public interests are concerned and 
the issuance of an injunction may seriously embarrass 
the accomplishment of important governmental ends 
[i. e., the expeditious sale of surplus property], a court 
of equity acts with caution and only upon clear showing 
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! that its intervention is necessary in order to prevent an 
irreparable injury. [Matter in brackets supplied.] 

Ill 

I 

The suit is against the United States, which has not consented 

to be sued 

Clearly, from the face of the complaint with its exhibits, this 
suit manifestly is directed against property owned by the United 
States, which it has contracted to sell to another. The owner¬ 
ship of the United States in no way depends upon any agree¬ 
ment with appellant or on any disturbance or invasion of prop¬ 
erty of appellant. The purpose of this suit is to obtain a decree 
against the head of an unincorporated agency and prevent the 
disposal of the property under a contract of sale to the Mis- 
souri-Ulinois Furnaces, Inc. 8 Obviously, the impact of any 
decree would be on the property, possession and use of the sov¬ 
ereign and on its right to conduct its proprietary affairs free 
from supervision. Wells v. Roper, 246 U. S. 335. 

It is axiomatic that the United States cannot, without its 
consent, be sued in any court. It is equally well settled that 
whether the suit is against the United States turns upon the 
substantial effect of the decree. The absence of the United 
States as a formal party to the action is not determinative. 
Minnesota v. Hitchcock, 185 U. S. 373, 386; Louisiana v. Mc- 
Adoo, 234 U. S. 627; Young v. Anderson (App. D. C.), 160 F. 
(2d) 225, cert. den. 67 S. Ct. 1316. 

In these respects, this case is entirely different from Land 
v. Dollar, 330 U. S. 731, where the plaintiffs filed a complaint 
for the return of property which they alleged was wrongfully 
withheld by the defendants, title to which they alleged was in 
them. As the Supreme Court stated: 

* * * It is not a case where the sovereign admit¬ 
tedly has title to property and is sued by those who seek 

* It may well be that the Missouri-IUlnols Furnaces, Inc. Is an indispen¬ 
sable party to this action because of its contract of purchase for this plant. 
Brady v. Work, 263 U. S. 435. See also Ducker v. Butler, 70 App. D. C. 103, 
104 F. (2d) 236, 238, 239. 
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to compel a conveyance or to enjoin disposition of the 
property, the adverse claims being based on an allegedly 
superior equity or on rights arising under Acts of 
Congress. 

Again, in Domestic and Foreign Commerce Corporation v. 
Littlejohn (App. D. C., 1947), 165 F. (2d) 235, cert, granted 
April 19, 1948, title to the property in question was alleged to 
be in the plaintiffs. The appellee then has invaded no property 
rights of the appellant, committed no aggressive act upon ap¬ 
pellant’s specific property, and has taken no property from it. 
Acting well within the scope of his authority, he was merely 
exercising his discretion as disposal manager for the United 
States to decide which purchase proposal should be accepted 
and under what terms the contract of sale should be executed. 
Wells v. Roper, supra. 

Of striking relevance in the language of the Supreme Court 
in Minnesota v. Hitchcock, 185 U. S. 373, where the Court held 
that the United States was the real party affected by a suit 
seeking to restrain a proposed sale of lands owned by the United 
States. In the course of its opinion, the Court said: 

Now, the legal title to these lands is in the United 
States. The officers named as defendants have no inter¬ 
est in the lands or the proceeds thereof. The United 
States is proposing to sell them. This suit seeks to re¬ 
strain the United States from such sale, to divest the 
Government of its title and vest it in the state. The 
United States is therefore the real party affected by the 
judgment and against which in fact it will operate and 
the officers have no pecuniary interest in the matter. If 
whether a suit is one against a state is to be determined 
not by the fact of the party named as defendant on the 
record but by the result of the judgment or decree which 
may be entered, the same rule must apply to the United 
States. The question whether the United States is a 
party to a controversy is not determined by the merely 
nominal party on the record but by the question of the 
effect of the judgment or decree which can be entered. 
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The long history of suits against the United States and its 
agencies and officers shows with abundant authority and clarity 
that to assail the officer’s authority will not alter the rule that 
a suit in which the relief sought or granted will finally deter¬ 
mine or interfere with the Government’s title, possession, or 
use of property, is a suit against the United States. On this 
reasoning an official of the United States cannot be enjoined 
from infringing a plaintiff’s valid patent or from the use of 
property owned or leased by the United States. Belknap v. 
Schild, 161 U. S. 10; International Postal Supply Co. v. Bruce, 
194 U. S. 601. 

As laid down in the Belknap case, supra, “But no injunction 
can be issued against officers of a State, to restrain or control 
the use of property already in the possession of the State, or 
money in its treasury when the suit is commenced; or to com¬ 
pel the State to perform its obligations; or where the State has 
otherwise such an interest in the object of the suit as to be a 
necessary party.” 

The plaintiff in Goldberg v. Daniels, 231 U. S. 218, a man¬ 
damus suit, alleged that in direct contravention of a statute 
and in violation of a ministerial duty the Secretary of the Navy 
was refusing to deliver a vessel purchased by him. There, it 
was urged by plaintiff that integrity of the Government re¬ 
quired delivery. The court denied specific performance against 
the Secretary, because, in the words of Justice Holmes, “The 
United States is the owner in possession of the vessel. It 
cannot be interfered with behind its back, and as it cannot be 
made a party, this suit must faiL” 

See also Krug v. Fox (C. C. A. 4th, 1947), 161 F. (2d) 1013. 

Thus, in Mine Safety Co. v. Forrestal, 326 U. S. 371 (1945), 
it was held that the United States was an indispensable party 
to an action seeking to enjoin the Under Secretary of the Navy 
from withholding payment of certain Government funds, 
stating (p. 374): “Here, the essential allegations and the relief 
sought do not make out a threatened trespass against any prop¬ 
erty in the possession of or belonging to the appellant.” Simi- 



larly, in the instant case, the industrial plant under contract 
of sale is admittedly public property and the sale thereof could 
not constitute a trespass on any property of appellant, nor 
would the Administrator be suable as an individual because 
he had sold the plant to Missouri-Illinois. 

So, as stated in Morrison v. Work, 266 U. S. 481,485,486: 

To interefere with its [the United States] manage¬ 
ment and disposition of the lands or the funds by enjoin¬ 
ing its officials, would interfere with the performance of 
governmental functions and vitally affect interests of 
the United States. It is, therefore, an indispensable 
party to this suit. 

We submit, therefore, that any decree entered for appellant 
would be directed against the United States. That it would 
constitute an interference with Government processes and 
would interfere with the use of property of the United States 
cannot be denied. The suit, therefore, is essentially against 
the United States and must be dismissed because the United 
States has not consented to be sued for any such purpose. 

CONCLUSION 

For the foregoing reasons, the judgment below should be 
affirmed. 

Respectfully submitted. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Edward H. Hickey, 

Special Assistant to the Attorney General. 

Of Counsel: 

Richard E. Guggenheim, 

Attorney, Department oj Justice. 















APPENDIX 




The pertinent provisions of the Surplus Property Act of Oc¬ 
tober 3,1944,58 Stat. 765, as amended, 50 U. S. C. App. Supp. V, 
secs. 1611-1646 are: 

« § 1611. Declaration of general objectives. 

The Congress hereby declares that the objectives of 
this Act [sections 1611-1646 of this Appendix] are to 
facilitate and regulate the orderly disposal of surplus 
property so as— 

(a) to assure the most effective use of such property 
for war purposes and the common defense; 

(b) to give maximum aid in the reestablishment of a 
peacetime economy of free independent private enter¬ 
prise, the development of the maximum of independent 
operators in trade, industry, and agriculture, and to 
stimulate full employment; 

(c) to facilitate the transition of enterprises from 
wartime to peacetime production and of individuals from 
wartime to peacetime employment; 

(d) to discourage monopolistic practices and to 
strengthen and preserve the competitive position of 
small business concerns in an economy of free enter¬ 
prise ; 

(e) to foster and to render more secure family-type 
farming as the traditional and desirable pattern of Amer¬ 
ican agriculture; 

(f) to afford returning veterans an opportunity to 
establish themselves as proprietors of agricultural, busi¬ 
ness, and professional enterprises; 

(g) to encourage and foster postwar employment op¬ 
portunities; 

(h) to assure the sale of surplus property in such 
quantities and on such terms as will discourage disposal 
to speculators or for speculative purposes; 

( 47 ) 



(i) to establish and develop foreign markets and pro¬ 
mote mutually advantageous economic relations between 
the United States and other countries by the orderly dis¬ 
position of surplus property in other countries; 

(j) to avoid dislocations of the domestic economy and 
of international economic relations; 

(k) to foster the wide distribution of surplus com¬ 
modities to consumers at fair prices; 

(l) to effect broad and equitable distribution of sur¬ 
plus property; 

(m) to achieve the prompt and full utilization of sur¬ 
plus property at fair prices to the consumer through dis¬ 
posal at home and abroad with due regard for the pro¬ 
tection of free markets and competitive prices from dis¬ 
location resulting from uncontrolled dumping; 

(n) to utilize normal channels of trade and commerce 
to the extent consistent with efficient and economic dis¬ 
tribution and the promotion of the general objectives of 
this Act [such sections] (without discriminating against 
the establishment of new enterprises) ; 

(o) to promote production, employment of labor, and 
utilization of the productive capacity and the natural 
and agricultural resources of the country; 

(p) to foster the development of new independent en¬ 
terprise; 

(q) to prevent insofar as possible unusual and exces¬ 
sive profits being made out of surplus property; 

(r) to dispose of surplus property as promptly as 
feasible without fostering monopoly or restraint of 
trade, or unduly disturbing the economy, or encourag¬ 
ing hoarding of such property, and to facilitate prompt 
redistribution of such property to consumers; 

(s) to dispose of surplus Government-owned trans¬ 
portation facilities and equipment in such manner as to 
promote an adequate and economical national transpor¬ 
tation system; and 

(t) except as otherwise provided, to obtain for the 
Government, as nearly as possible, the fair value of 
surplus property upon its disposition. 
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§ 1612. definition?. 

As used in this Act [sections 1011-1646 of this Ap¬ 
pendix]— 

(a) The term “Government agency” means any execu¬ 
tive department, board, bureau, commission, or other 
agency in the executive branch of the Federal Govern¬ 
ment, or any corporation wholly owned (either directly 
or through one or more corporations) by the United 
States * * *. 

§ 1617. Delegation of authority by Government 
agencies. 

The head of any Government agency, except the 
Board, may delegate, and authorize successive redelega¬ 
tions of, any authority conferred upon him or his 
agency by or pursuant to this Act [sections 1611-1646 
of this Appendix] to any officer, agent, or employee of 
such agency or, with the approval of the Board, to any 
other Government agency. 

Pertinent Provisions of Regulation 5, War Assets Ad¬ 
ministrations (12 F. R. 7423 and 7669) 

§ 8305.1 Definitions. —(a) Terms defined in the act .— 
Terms not defined in paragraph (b) of this section which are 
defined in the Surplus Property Act of 1944 shall in this part' 
have the meaning given to them in the act. 

(6) “Fair value” means the maximum price which a well- 
informed buyer, acting voluntarily and intelligently, would be 
warranted in paying if he were acquiring the property for long¬ 
time investment or for continued use with the intention of 
devoting such property to the best or most productive type 
of use to which the property is suitable or capable of being 
adapted. 

(11) “Industrial real property” means real property the 
highest and best use of which is for purposes of manufacturing, 
fabricating, or processing of products, for mining operations 
or for the construction, repair, or operation of ships and other 
water-borne carriers, and railroad trackage, pipe lines, and pipe- 
linefacilities used for transporting petroleum, petroleum prod¬ 
ucts or gas, and power transmission lines. It includes land, 
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or any interest in land, together with buildings, fixtures, facili¬ 
ties, utilities, and equipment located on such property or 
adapted to use in connection with such purposes, as well as 
unimproved land essential to the use of the property, and port 
terminals. It does not include, however, land, buildings, fix¬ 
tures, facilities, utilities, or equipment classified by the Ad¬ 
ministration as airport property or nonindustrial property. In 
any case, the Administration may determine whether property 
is or is not industrial real property as defined herein. 

(16) “Plant” means an industrial installation capable of 
operation as an economic unit and includes structures, build¬ 
ings, fixtures, facilities, utilities, and equipment of all types 
located on or used in the operation of the installation. It may 
or may not include the land. 

§ 8305.3. Basic policy. —(a) In all actions taken pursuant 
to this part the disposal agency shall give due weight to the 
applicable objectives set forth in section 2 of the act. The Ad¬ 
ministrator finds that it is imperative that prompt action be 
taken with respect to the disposal of Government-owned real 
property except such property as may be needed for purposes 
of national defense. The disposal agency may, upon receipt of 
notice from the owning agency that property is to be declared 
surplus, take appropriate steps hereunder leading toward the 
disposal of real property prior to its declaration as surplus: 
Provided , however, That no final action shall be taken until an 
acceptable declaration has been filed. 

(b) It is the policy of the Administrator that real property 
shall be disposed of by such methods as best meet the objec¬ 
tives of the act, including in appropriate cases the use of sealed 
bids. 

(c) The disposal agency shall accept that proposal which it 
finds, upon an evaluation of all the information available to it, 
will most clearly tend to meet the applicable objectives and 
provisions of the act. In any case, the disposal agency shall 
reject any proposal if it finds that on the whole it conflicts 
with such objectives. In considering proposals the disposal 
agency shall give thorough consideration to whether such'ob¬ 
jectives can best be met by leasing. Emphasis shall be placed 
upon the urgency of getting industrial property into civilian 
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production or operation speedily so as to provide maximum 
employment in the postwar period. Due regard shall be given, 
however, to the possibility of enlarging the present major con¬ 
tribution to this objective which is made by small business and 
to the importance in this connection of maintenance of free 
independent competitive enterprise and the establishment of a 
maximum of independent operators in industry. 

§ 8305.5. Classification. —All surplus real property shall be 
classified by the Administration to determine the methods and 
conditions of, and the priorities applicable to, the disposition 
of the property. The classification may be revised from time 
to time. 

§ 8305.13 Valuation and appraisal. —(a) General. Except 
as otherwise authorized by the Administration or as otherwise 
provided in this section, the disposal agency shall in all cases es¬ 
tablish the fair value of the property assigned to it for dispo¬ 
sition: Provided, however, That in those cases in which the 
property is classified as airport property and is to be disposed 
of to a State, local government or tax-supported institution, or 
is property which it is contemplated will be transferred to a 
Federal agency without reimbursement or transfer of funds, no 
estimate need be made of the value of the property. 

§ 8305.15 Submission of proposals by nonpriority offer¬ 
ors. —All proposals made by any nonpriority holder interested in 
the acquisition of surplus real property available for disposal in 
accordance with the provisions of this part shall be in writing 
and, in addition to the financial terms upon which the proposal 
is predicated, shall set forth the willingness of the offeror to 
abide by the terms, conditions, reservations, and restrictions 
upon which the property is offered, and shall contain such other 
information as the disposal agency may request. Any infor¬ 
mation submitted, the disclosure of which might tend to subject 
the offeror to a competitive business disadvantage shall, upon 
request, be held in strict confidence by the disposal agency and 
by any other Government agency to which it is made available. 

§ 8305.18 Price to priority claimants. —(a) General .— 
Except as hereinafter provided, the price to be charged priority 
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purchasers shall be the fair value of the property offered for 
disposal. 

§ 8305.19 Acceptance of offers —(a) General .—The dis¬ 
posal agency shall allow a reasonable period of time within 
which the successful bidder shall consummate the transaction 
and shall notify the successful bidder of the period allowed. 
Offers from priority holders at their respective established con¬ 
siderations shall be accepted in the order of their priority. If 
there are several acceptable offers at the same price or con¬ 
sideration from offerors in the same priority group or from 
nonpriority offerors, the offer to be accepted from that group 
shall be selected as provided in paragraph (c) of this section. 
In evaluating offers, the disposal agency shall be guided by all 
of the applicable objectives of the act. In addition, due con¬ 
sideration shall be given to the offers of nonprofit institutions 
and such offers shall be carefully considered, bearing in mind 
the nature of the nonprofit institution and the use to which it 
proposes to put the property. Disposal agencies may reject 
any offer which is below the fair value of the property other 
than an offer from a priority holder for the maximum con¬ 
sideration established for a transfer to such a priority holder. 
When a veteran, the spouse and children of a deceased service¬ 
man, or an owner-operator has made an offer for more than one 
unit, only one of the offers of such offeror shall be accepted. 
No disposal shall be made at a price which is more than twenty- 
five (25) per centum below the established fair value until 
such disposal has been reviewed and approved by the Adminis¬ 
tration, unless that price or consideration is the maximum 
price or consideration which may be charged the purchaser. 

(c) Equal offers .—If equal acceptable offers are received 
for the same property from two or more offerors of the same 
priority group, or if equal offers are received from two or more 
nonpriority offerors, selection shall be made as follows: 

(2) # '* * With respect to all other priority groups and 
nonpriority offerors, the selection shall be determined, unless 
otherwise directed by the Administration, by .taking into con¬ 
sideration actual proposals received and the use of the property 
most desirable in the light of the applicable objectives of the 
act. 
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(d) Notice to unsuccessful bidders; nonperformance by 
successful bidder. —When an offer for surplus real property has 
been accepted, the disposal agency shall notify the unsuccessful 
bidders of such acceptance and return their deposits, if any, to 
them. If the successful bidder fails to complete the trans¬ 
action, the disposal agency shall promptly notify by mail all 
those who made unsuccessful offers during the priority period 
or any time allowed thereafter that if they renew their offers 
within fifteen (15) days from the date of mailing of the notice 
they will be reconsidered on the same basis on which they 
would have been considered had the offer accepted not been 
received in the first instance. 

(e) Absence of acceptable offers; methods of sale. —If no 
acceptable offer is received, the disposal agency shall proceed 
to dispose of the property by negotiated sale, auction, or other 
suitable method. Such disposals shall be subject to the price 
restrictions of paragraph (a) of this section, unless otherwise 
authorized by the Administration. 

§ 8305.25 Submission to Attorney General and approval by 
regulatory agencies. —(a) Attorney General. —In any case in 
which real property available for disposal hereunder cost 
$1,000,000 or more, a complete statement of any proposed dis¬ 
posal to private interests which has been tentatively decided 
upon, including all information compiled or obtained by the 
disposal agency, shall be made available by the disposal agency 
to the Attorney General as required by section 20 of the act. 

§ 8305.28 Exceptions. —Exceptions to any portions of the 
procedure set forth in this part may be made by direction of the 
Administrator where such exception would not be in violation 
of the act. 
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